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Presently before this Court is Defendant's Mtion to
Disqualify Plantiff's Counsel for Violation of Rule 4.2 of the
Pennsyl vani a Rul es of Professional Conduct and for production of
all notes and nenoranda relating to the contact giving rise to
the violation. Defendant alleges, and Plantiff's counsel admts,
maki ng an ex parte tel ephone call to Helen Schnabl, an officer of
John Eppl er Machi ne Wirks (“Defendant”). Such conduct clearly
violates Rule 4.2 yet disqualification is not warranted,
therefore, Defendant's Motion is denied. For the reasons that
foll ow, however, Plaintiff's Counsel will be precluded from using
any evi dence obtained during that phone call at trial.

l. BACKGROUND

On June 13, 1995, Janes Lennen (“Lennen”), a sixty year
old man, was term nated fromhis position as a Chief Engineer
wi th John Eppl er Machine Wrks Inc. (“Defendant”). Three days
earlier, Lennen had requested approval to | eave work one-half

hour early each day to receive radiation therapy. Lennen



believed his term nation resulted fromhis request and his age
and sought the advice of an attorney.

On July 13, 1995 Lennen net with Thonas Earle of the
Disabilities Law Project to discuss his termnation.? On July
27, 1995, Lennen executed a retainer agreenment with M. Earle.
M. Earle admits making three tel ephone calls to Hel en Schnabl on
Lennen's behalf. Twi ce Ms. Schnabl was unavail able and did not
return M. Earle's nmessage. On August 15, 1995, M. Earle
successfully contacted Ms. Schnabl .

It is at this point that the narratives of the parties
significantly diverge.

M. Earle admts making all three phone calls to M.
Schnabl as part of his “routine pre-filing investigation.” M.
Earl e contends the final call lasted only five to six mnutes and
that he first informed Ms. Schnabl that he was an attorney
representing Janmes Lennen.

Two substantive questions were admttedly asked by M.
Earle during this phone call. First, M. Earle asked Ms. Schnab
to confirmJune 15, 1995 as the date of Lennen's termnation.
Ms. Schnabl did so. Second, M. Earle asked the reason for

Lennen's termnation. M. Schnabl allegedly stated that Lennen

! Lennen also net with Lisa M Rau of Kairys, Rudovsky,
Epstein, Messing & Rau. Rau, along with M. Earle, represented
Lennen before the Equal Enpl oynent Oppurtunity Conmm ssion.
Because Rau does not represent Lennen in the present action, she
cannot be disqualified.

Edward J. Carreiro Jr. does represent Lennen in this action
and al though he had no involvenent in M. Earle's inpropriety, as
counsel of record, he is also subject to this Court's Order.
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was term nated due to a insufficient work load and for errors
made on past assignnments. M. Earle then asked if “Defendant had
any attorney which handl ed Defendant's legal affairs.” M.
Schnabl gave M. Earle the name, address, and phone nunber of M.
George O Connell, Defendant's counsel of record. At this point,
according to M. Earle, the conversation ended.

To the contrary, Defendant alleges Ms. Schnabl told M.
Earl e that Defendant was represented by M. O Connell at the
outset of the call, yet M. Earle continued to question her.

Def endant characterizes the August 15, 1995 call as an
“interrogation” that |asted over one-half hour.

The substance of the phone call was also significantly
nore detailed in Defendant's point of view Allegedly, the
topi cs di scussed included Lennen's term nation and the reasons
underlying it, Lennen's performance on the job and job
eval uati on, Defendant's workforce and workl oad as well as the
exi stence of any replacenent enpl oyees.

Def endant has failed to provide the Court with
sufficient evidence to support its interpretation of the August
15, 1995 phone call. Defendant requests a hearing and oral
argunent, presumably to allow Ms. Schnabl to testify as to her
version of the phone call. This is unnecessary, however, because
M. Earle's adm ssions alone, as set forth above, clearly
constitute a violation of Rule 4.2.

Il. STANDARD.

Disqualification is within the District Court's



di scretion, but should only be exercised after determning, on
the facts of the particular case, “that disqualification is an
appropriate neans of enforcing the applicable disciplinary rule”
whi ch neets “the ends that the disciplinary rule is designed to

serve.” United States v. Mller, 624 F.2d 1198, 1201 (3d Cr

1980). The court should al so consider “any countervailing
policies, such as permtting a litigant to retain the counsel of
hi s choi ce and enabling attorneys to practice w thout excessive
restriction.” Id. “The party seeking to disqualify opposing
counsel bears the burden of clearly showi ng that continued

representation would be inperm ssible.” 1norganic Coatings Inc.

v. Galberg, 926 F. Supp. 517, 518-19 (E.D. Pa. 1995)(quoting

Cohen v. Qasin, 844 F. Supp. 1065, 1067 (E.D. Pa. 1994)(citations

omtted)).
111. DI SCUSSI ON.

The United States District Court for the Eastern

District of Pennsylvania has adopted and enforces the Rul es of
Pr of essi onal Conduct adopted by the Supreme Court of
Pennsyl vania. Loc. R QGv. PrRo 83.6 sus-RULE | V. Def endant,
alleging a violation of Rule 4.2 of the Pennsylvania Rul es of
Pr of essi onal Conduct, seeks to disqualify Plaintiff's counsel.
Rule 4.2, entitled “Conmmunication with Persons Represented by
Counsel ,” provi des:

In representing a client, a |lawer shall not conmmunicate

about the subject of the representation wth a party the

| awyer knows to be represented by another |awer in the

matter, unless the |lawer has the consent of the other
| awyer or is authorized by law to do so.



More inportantly for purposes of this case, the Oficial Conment

to Rule 4.2 provides:
“In the case of an organization, this Rule prohibits
comuni cations by a | awer for one party concerning the
matter in representation with persons having a manageri al
responsi bility on behalf of the organization, and with any
ot her person whose act or onmission in connection with that
matter may be inputed to the organization for purposes of
civil or crimnal liability or whose statenent may
constitute an adm ssion on the part of the organization.”

W thout question, M. Earle violated Rule 4.2 by
communi cating with Ms. Schnabl ex parte. Defendant’'s nenorandum
designates Ms. Schnabl as its “officer” or “General Manager.”
Lennen characterizes Ms. Schnabl as an “enpl oyee” in his response
to the Defendants notion, contrary to his conplaint filed with
t he Equal Enpl oynment Opportunity Conmm ssion, where she is
designated as an “owner”. Under any of these designations, M.

Schnabl fits directly within the Cooment to Rule 4.2. See

Uni versity Patents, Inc. v. Kligman, 737 F. Supp. 325, 328 (E. D
Pa. 1990). Ms. Schnabl has “managerial responsibility on behalf
of the organization” and her statenents “may constitute an
adm ssion on the part of the organization.” Rules of Prof.
Conduct, Rule 4.2 cnt., 42 Pa.C.S.A. M. Earle should not have

contacted her without first informng the Defendant's attorney.

Cagquila v. Weth Labs., Inc., 127 F.R D. 653, 654 n.2 (E. D. Pa.
1989).

Al though M. Earle violated Rule 4.2, disqualification
is not warranted. The purpose of Rule 4.2, to prevent
overreachi ng by opposing counsel, would not be served by M.

Earle's disqualification at this tine. [norganic Coatings, 926
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F. Supp. at 519 (quoting University Patents, 737 F. Supp. at

327). Further, disqualification would hanper Lennen's right to

retain the attorney of his choice. Brennan v. |ndependence Bl ue

Cross, 949 F. Supp. 305, 310 (E.D. Pa. 1996)(noting a party's
choi ce of counsel is entitled to substantial deference in the
Eastern District of Pennsylvania). Thus, M. Earle will be
permtted to continue as Lennen's chosen counsel .

Al so of concernis M. Earle's use, at trial, of any
i nformation gained through this ex parte communicati on.
Specifically, if evidence contrary to M. Earle's recollection of
t he phone conversation is offered, M. Earle nay attenpt to take
the stand hinself. Not only would this constitute a violation of
Rule 3.7 of the Pennsylvania Rul es of Professional Conduct,? but
this would also allow M. Earle to benefit by violating the Rule
of Professional Conduct. 1In an effort to avoid this result, M.
Earl e and his co-counsel are prohibited fromusing any
information relating to the August 15, 1995 ex parte phone cal
between Ms. Schnabl and M. Earle at trial.?

An appropriate Order foll ows.

2 Rule 3.7 prohibits a lawer fromrepresenting a client at
atrial in which the lawer is likely to be a necessary w tness.
Rul es of Prof. Conduct, Rule 3.7, 42 Pa.C S. A

® Nothing in this opinion should be construed as preventing
Plaintiff fromoffering the sane evidence if gained froma source
ot her than the ex parte phone call.
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UNI TED STATES DI STRI CT COURT FOR
THE EASTERN DI STRI CT OF PENNSYLVANI A

JAMES LENNEN, : CViL ACTI ON

Plantiff, :
V. : NO. 97-2830

JOHN EPPLER MACHI NE WORKS,
Def endant .

ORDER
AND NOW this 5th day of Septenber, 1997, upon
consi deration of Defendant's Mtion to Disqualify Plaintiff's
Counsel and to conpel the production of all notes and nenoranda
relating to the contact giving rise to the violation, and

Plaintiff's response thereto, it is hereby ORDERED:

1. Def endant's Mdtion to disqualify Plaintiff's counsel is
DENI ED;
2. Def endant' s Motion to conpel production of all notes

and nmenmorandumrelating to the contact is al so DEN ED,

| T 1S FURTHER ORDERED that Plaintiff's counsel is
prohi bited fromusing any statenment, information or evidence
obt ai ned through the ex parte communication with Ms. Schnab

during the trial of this action.

BY THE COURT:

Robert F. Kelly J.



